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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3500 
[Circular  No.  2466] 

Fees,  Rentals,  and  Royalties; 
Requirement  of  Minimum  Production 
or  Minimum  Royalty  Payments  in 
Potassium,  Sodium,  Sulphur,  and 
Phosphate  Leases 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Final  rulemaking. 

summary:  This  final  rulemaking  will 
require  that  potassium,  sodium,  sulphur, 
and  phosphate  mineral  leases  contain  a 
provision  calling  for  minimum 
production  or  the  payment  of  a  specified 
minimum  royalty.  The  minimum 
production  or  minimum  royalty 
requirement  is  necessary  to  ensure  a  fair 
return  to  the  United  States  for  the 
disposition  of  mineral  rights.  The  long¬ 
term  intended  effect  of  the  rulemaking  is 
to  encourage  production  of  these 
minerals. 

DATE:  Effective  June  27, 1980, 

ADDRESS:  Any  suggestions  or  inquiries 
should  be  addressed  to:  Director  (520), 
1800  C  Street  NW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  M.  Carty  (202)  343-7753. 
SUPPLEMENTARY  INFORMATION:  The 
principal  author  of  this  final  rulemaking 
is  David  M.  Carty  of  the  Division  of 
Mineral  Resources,  Bureau  of  Land 
Management,  Washington,  D.C., 
assisted  by  the  staff  of  the  Office  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

Proposed  rulemaking  was  published 
on  pages  12464-12466  in  the  Federal 
Register  of  March  7, 1979,  and  invited 
comments  for  60  days  ending  May  7, 

1979.  The  comment  period  was 
subsequently  extended  90  days  to 
August  7, 1979.  Comments  were  received 
from  37  sources  including  businesses, 
individuals  and  Federal  agencies.  These 
comments  have  been  reviewed  and 
analyzed.  The  following  summarizes  the 
comments,  suggestions  and  actions 
taken. 

Speculation 

The  proposed  regulation  included  a 
substantial  increase  in  the  minimum 
royalty  which,  in  part,  was  intended  to 
discourage  speculation  in  minerals  on 
public  lands.  It  was  suggested  by  the 
comments  that  this  increase  in  minimum 
royalties  would  penalize  the  leaseholder 
who  has  invested  in  mining  and 
processing  facilities  based  on  the 


assumption  of  an  inexpensive  source  of 
leased  reserves.  It  was  further  pointed 
out  that  the  majority  of  these 
leaseholders  are  large,  competitive 
organizations  that  might  consider  it 
prudent  to  drop  their  reserve  leases 
because  of  the  added  costs.  These 
dropped  leases  might  then  be  picked  up 
by  a  person  or  organization  with  a  more 
speculative  bent,  thus  defeating  this 
particular  purpose  of  the  regulations. 

The  point  was  also  made  that 
prospecting  and  the  development  of 
minerals  are  by  their  very  nature 
speculative  and  that  the  increase  in 
minimum  royalties  would  merely  make 
it  more  expensive  to  pursue  these 
activities.  Additionally,  there  would  also 
be  a  tendency  to  discourage  those  with 
small  capitalization  from  entering  the 
field  which  in  turn  would  lead  to 
reduced  competition. 

It  was  also  pointed  out  that  no 
documented  case  has  been  made  to 
verify  the  existence  of  speculation  in  the 
leasing  of  the  minerals  in  question. 

Encouraging  Production 

One  of  the  intended  effects  of  the 
proposed  rulemaking  was  to  encourage 
mineral  production.  The  general  reaction 
to  this  in  the  comments  was  that  the 
increase  in  minimum  royalties  would 
instead  discourage  production  because 
the  costs  would  be  passed  on  to  the 
consumer  which  would  result  in  reduced 
demand. 

The  comments  expressed  the  view 
that  extensive,  inexpensive  and  assured 
reserves  are  necessary  to  encourage  the 
full  production  of  these  minerals. 

In  particular,  the  comments  expressed 
the  feeling  that  leased  areas  containing 
fringe  or  marginal  deposits  would  be 
abandoned  after  fulfilling  any 
reclamation  requirements.  It  was  further 
believed  that  such  areas  wouldn’t  be 
mined  in  the  future  because  the 
installation  of  new  production  facilities 
would  be  too  expensive. 

The  comments  also  expressed  the  fear 
that  increasing  the  cost  of  domestic 
production  of  these  minerals  might  lead 
to  an  increased  dependence  on  foreign 
supplies. 

Finally,  the  comments  suggested  that 
minimum  royalties  should  be  eliminated 
on  those  leased  areas  that  have  been 
mined  out,  but  are  still  essential  for 
access  and  the  facilities  necessary  for 
mineral  production. 

Fair  Return 

Another  purpose  of  the  proposed 
rulemaking  was  to  assure  a  fair  return  to 
the  Federal  Government.  The  general 
response  to  this  was  that  the  Federal 
Government  receives  a  fair  return  for 
these  minerals  through  the  production 


royalty  which  is  based  on  an  annually 
determined  value  of  the  ore.  The 
comments  also  suggested  that  the 
production  royalty  also  provides  the 
best  means  of  coping  with  the 
inflationary  aspect  of  obtaining  a  fair 
return.  One  comment  expressed  the 
opinion  that  the  proposed  increase  in 
minimum  royalties  from  the  1920  base 
would  be  in  violation  of  the  President’s 
voluntary  wage  and  price  standards. 

Royalty  Alternatives 

Comments  suggested  many 
alternatives  to  the  proposed  conditions 
of  royalty  payment,  including: 

(1)  Defer  increases  in  minimum 
royalties  indefinitely. 

(2)  Allow  production  royalties  to  be 
credited  to  the  minimum  royalties 
required  on  nonproducing  leases. 

(3)  Credit  minimum  royalties  paid  on 
nonproducing  leases  to  the  production 
royalties  when  the  leases  become 
productive. 

(4)  Require  minimum  royalties  or 
production  royalties,  but  not  both. 

(5)  E^mpt  minimum  royalties  on 
nonproducing  leases  that,  taken  with 
producing  leases,  comprise  a  logical 
economic  unit. 

(6)  Exempt  minimum  royalties  where 
mine  development  is  delayed  by — 

(a)  Environmental  considerations; 

(b)  Long-term  drilling  necessary  to 
develop  an  acceptable  mining  plan; 

(c)  Tardy  approval  of  a  mining  plan: 

(d)  Compliance  with  laws  or 
regulations; 

(e)  Feasibility  studies; 

(f)  Permit  applications; 

(g)  Impact  studies;  or 

(h)  While  constructing  mining  or 
processing  facilities. 

(7)  Do  not  change  minimum  royaltias 
for  worked-out  areas  that  support 
production  facilities  or  access  necessary 
for  the  continuation  of  an  operation. 

(8)  Determine  royalties  on  a  case-by¬ 
case  basis  because  of  the  disparity  of 
minerals  between  areas. 

Minimum  Production 

The  preamble  of  the  proposed 
rulemaking  opened  for  comment  the 
possibility  of  eliminating  minimum 
royalties  and  replacing  them  with 
requirements  for  the  minimum 
production  of  minerals.  Reader  reaction 
to  this  idea  was  generally  negative  on 
the  grounds  that  it  would  place  the 
Government  in  a  position  of  deciding 
when  and  in  what  quantities  the 
minerals  should  be  produced.  The 
comments  felt  that  these  decisions  are 
best  left  to  private  industry  because  it 
has  the  ability  to  react  to  changing 
market  demands  with  a  rapidity  that  is 
necessary  for  efficient  operations. 
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There  were  a  number  of  responses  to 
the  request  for  comments  on  the  legal 
authority  for  minimum  production.  The 
time  and  effort  of  those  responding  to 
this  request  is  appreciated.  However, 
the  issue  has  become  moot  because  the 
minimum  production  requirement  has 
been  deleted  from  the  rulemaking. 

Miscellaneous 

A  number  of  comments  expressed  the 
view  that  a  Regulatory  Analysis  should 
be  prepared  for  this  rulemaking.  This 
rulemaking  was  in  process  prior  to  the 
effective  date  of  the  Department’s 
regulations  (43  CFR  Part  14)  and  was  not 
covered.  However,  the  rulemaking  was 
considered  under  the  guidelines 
applicable  to  Executive  Order  12044  and 
a  determination  was  made  that  the 
rulemaking  did  not  fall  within  the 
requirements  for  a  regulatory  analysis 
set  in  these  guidelines.  The  basis  for  the 
conclusion  that  a  regulatory  analysis 
was  not  needed  was  discussed  in  part  in 
the  preamble  to  .he  proposed 
rulemaking.  With  the  changes  made  in 
the  final  rulemaking,  it  is  clear  that  the 
provisions  of  existing  guidelines  do  not 
require  a  regulatory  analysis. 

The  comments  suggested  that  this 
rulemaking  incorporate  the  logical 
mining  unit  concept  so  that  production 
royalties  could  be  used  in  lieu  of 
minimum  royalties.  It  has  been  decided 
that  logical  mining  units  are  not  needed 
at  this  time,  but  the  concept  will  be 
retained  for  possible  future  use. 

The  comments  also  suggested  that  a 
provision  be  added  to  this  rulemaking 
which  would  assure  that  the  transfer  of 
an  existing  lease  would  not  result  in  a 
change  in  the  rates  of  the  lease.  Such  a 
provision  is  unnecessary  because 
applicable  law  does  not  provide  for  a 
rate  change  at  the  time  of  transfer. 

The  comment  was  made  that  the 
requirement  of  minimum  annual 
production  or  the  payment  of  a  minimum 
royalty  in  paragraph  3503.3-2(b){2)  has 
questionable  statulory  authority  as 
applied  to  sodium  leases.  Section  32  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  189),  is  considered 
to  provide  the  necessary  authority  for 
this  requirement. 

It  was  suggested  that  subparagraph 
3503.3-2(b)(2)(ii)  be  changed  so  that  the 
lessee  will  be  exempted  from  the 
requirement  of  minimum  production  or 
minimum  royalties  if  the  lessee’s  profit 
falls  below  10  percent  of  his  capital 
investment  and  operating  expenses.  To 
do  this  would  be  at  cross  purposes  with 
the  encouragement  of  production. 

A  comment  requested  that  the  term 
“commercial  quantities”  as  used  in 
paragraph  3503.3-2(b)(4)  be  defined. 

This  paragraph  has  not  been  included  in 


the  final  rulemaking,  so  there  is  no  need 
to  define  the  term. 

One  comment  found  paragraph 
3503.3-2(b)(5)  objectionable  because  of 
the  feeling  that  it  would  allow  the 
authorized  officer  to  dictate  company 
production  schedules.  Since  it  is 
customary  to  set  minimum  production  at 
a  level  that  will  generate  production 
royalties  equal  to  the  minimum 
royalties,  the  reduction  of  the  minimum 
production  level  would  raise  the 
question  of  whether  the  Federal 
Government  would  then  be  receiving  a 
fair  return  for  the  minerals  leased.  This, 
it  would  seem,  is  sufficient  reason  for 
the  Government  to  become  involved  in 
setting  any  reduction  in  the  previously 
agreed  upon  minimum  production  level. 

It  must  also  be  pointed  out  that  the 
Government  is  not  concerned  when  a 
lessee  decides  to  produce  at  some  level 
above  the  minimum  production. 

Another  comment  expressed  the 
feeling  that  any  mineral  reserve 
estimates  provided  to  fulfill  the 
requirements  of  paragraph  3503.3-2(b)(5) 
of  the  proposed  rulemaking  should  be 
held  in  strict  confidence.  If  an  applicant 
requests  that  information  be  held 
confidential  and  gives  reasons  therefor, 
that  request  will  be  honored  to  the 
extent  possible  under  the  provisions  of 
the  Freedom  of  Information  Act. 

There  was  concern  expressed  that 
paragraph  3503.3-2(b)(5)  of  the  proposed 
rulemaking  could  be  interpreted  to  be 
retroactive  and  that  the  resultant 
minimum  royalties  would  prove  to  be  an 
excessive  burden  on  those  unrenewed 
leases  of  the  past  few  years  that  have 
been  allowed  to  continue  production. 
This  paragraph  has  been  changed  to 
make  it  clear  that  the  new  minimum 
royalty  will  not  be  retroactive. 

Changes 

In  light  of  the  foregoing  review  of 
comments  received  and  after  extensive 
internal  discussions  three  significant 
changes  have  been  made  in  the  bnal 
rulemaking.  These  changes  are:  (1) 
minimum  royalties  have  been  reduced  to 
$2.00  per  acre  per  year  with  no  increase 
in  the  10th  year;  (2)  the  requirement  that 
a  lease  must  achieve  production  in 
commercial  quantities  before  it  can 
qualify  for  a  reduction  in  the  minimum 
royalty  payment  has  been  deleted;  and 
(3)  minimum  royalties  will  be  adjusted 
annually  in  accordance  with  the 
Producer  Prices  and  Price  Indexes 
(Department  of  Labor,  Bureau  of  Labor 
Statistics). 

Editorial  and  clarification  changes  of 
the  proposed  regulations  have  been 
made  as  needed. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not,  a 


signiHcant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

Under  the  authority  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  181  et 
seq.),  section  3503.3-2  of  Subpart  3503, 
Part  3500,  Subchapter  C,  Chapter  IL  Title 
43  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below, 
lames  W.  Curtin, 

Acting  Assistant  Secretary  of  the  Interior. 

May  21. 1980. 

1.  Section  3503  3-2(b)  is  amended  to 
read  as  follows: 

§  3503.3-2  General  statement,  royalties 
***** 

(b)  Minimum  royalty.  (1)  The  District 
Mining  Supervisor  shall  have  discretion, 
upon  the  request  of  the  lessee,  to 
authorize  the  advance  payment  of  a 
minimum  royalty  in  lieu  of  continued 
operation  for  any  particular  year. 

(2)  Potassium,  Sodium,  and  Sulphur. 
Leases  will  require,  beginning  with  the 
6th  full  calendar  year  of  the  lease  term, 
a  minimum  annual  production  or  the 
payment  of  a  minimum  royalty  of  $2  per 
acre  per  year,  as  adjusted  in  accordance 
with  paragraph  (6)  of  this  section,  unless 
(i)  lease  production  is  interrupted  by 
strikes,  the  elements,  or  casualties  not 
attributable  to  the  lessee,  or  (ii)  lease 
operations  are  suspended  upon  a 
satisfactory  showing  that  market 
conditions  are  such  that  the  lease 
cannot  be  operated  except  at  a  loss,  or 
(iii)  lease  operations  are  suspended  by 
the  Secretary  for  the  reasons  specified 
in  section  39  of  the  Mineral  Leasing  Act 
(30  U.S.C.  209). 

(3)  Phosphate.  Leases  will  require, 
beginning  with  the  4th  year  of  the  lease, 
a  minimum  annual  production  or  the 
payment  of  a  minimum  royalty  of  $2  per 
acre  per  year,  as  adjusted  in  accordance 
with  paragraph  (6)  of  this  section,  unless 
(i)  lease  production  is  interrupted  by 
strikes,  the  elements,  or  casualties  not 
attributable  to  the  lessee,  or  (ii)  lease 
operations  are  suspended  upon  a 
satisfactory  showing  that  market 
conditions  are  such  that  the  lease 
cannot  be  operated  except  at  a  loss,  or 
(iii)  lease  operations  are  suspended  by 
the  Secretary  for  the  reasons  specified 
in  section  39  of  the  Mineral  Leasing  Act 
(30  U.S.C.  209). 

(4)  Provided  the  lessee  has 
established  minimum  production  as 
specified  by  the  terms  of  the  lease,  the 
lessee  may  petition  the  District  Mining 
Supervisor  to  reduce  the  amount  of 
minimum  production  specified  in  the 
lease  upon  the  basis  of  a  showing  by  the 
lessee. 

The  petition  shall  include,  among 
other  relevant  information  (i)  the 
operator’s  estimate  of  the  tonnage  of 
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leased  minerals  in  the  leased  land;  (ii) 
all  available  information  as  to  the  grade 
thereof:  (iii)  the  plan  of  operations  for 
the  leased  property  and  any  adjoining 
property  to  be  worked  with  it;  (iv)  a 
general  statement  of  the  method  used  in 
mining  and  processing  the  leased 
minerals;  (v)  the  estimated  rate  of 
extraction;  and  (vi)  possible  absorption 
in  the  markets.  Within  6  months  after 
receiving  this  information,  the  District 
Mining  Supervisor  shall  determine 
whether  the  minimum  production 
requirement  in  the  lease  should  be 
reduced  or  not.  In  making  that 
determination,  the  District  Mining 
Super\'isor  shall  consider  what  would  be 
a  reasonable  time  period  needed  to  mine 
the  leased  deposits  in  view  of  their 
location  and  the  lessee's  operations  on 
adjacent  lands. 

(5)  Any  potassium,  sodium,  phosphate 
or  sulphur  lease  renewal  or 
readjustment  after  the  effective  date  of 
these  regulations  shall  require  a 
'minimum  production  or  a  minimum 
royalty  of  $2  per  acre  per  year,  as 
adjusted  in  accordance  with  paragraph 
(6)  of  this  section,  next  anniversary  date 
after  renewal  or  readjustment. 

(6)  Minimum  royalties  due  in  lieu  of 
production  shall  be  adjusted  annually  in 
accordance  with  the  Producer  Prices 
and  Prices  Indexes  (Department  of 
Labor,  Bureau  of  Labor  Statistics). 

Leases  issued  prior  to  publication  of 
these  regulations  shall  not  be  affected 
until  the  next  lease  readjustment  or 
renewal. 

***** 
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